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Structure of the Study

 What is Tax Competition and How to Detect It
 Models of Harmful Tax Practices
 General Recommendations

The Study was published in May 2021, but the research ended in 
March 2021. For this reason, the current version of the study 
does not account for some new developments taken at 
international and EU level in this area 



What is Tax Competition and How to Detect It
Definition

 “Improving the relative competitive position of one country 
vis-à-vis other countries by reducing the tax burden on 
businesses and individuals in order to retain, gain or regain 
mobile economic activities and the corresponding tax base, 
whether at the expense of other countries or otherwise” 
(definition of Ben Kiekebeld in 2004, but still actual)

 Tax competition is per se legitimate (generic and specific 
measures)

 Tax competition is harmful when it distorts the allocation of 
resources

 Direct taxation -> sovereignty of the EU Member States



What is Tax Competition and How to Detect It
Detection criteria

 1997 Code of Conduct for Business Taxation (ECOFIN): 
(1) an effective level of taxation lower than the general level
(2) benefits reserved to non-residents
(3) incentives for activities isolated from the domestic economy
(4) advantages even in absence of any real economic activity
(5) profit determination for MNEs departs from accepted rules
(6) lack of transparency (e.g. wide discretion of tax authorities)
(7) economic effects of the tax measure on other Member States
(8) for the development of specific regions, it has to be assessed 
whether the measure is proportionate and properly targeted

 1998 Forum on Harmful Tax Practices (OECD)

 2004 Communication on Preventing and Combating Financial 
and Corporate Malpractice (EC)

 Joint Transfer Pricing Forum



What is Tax Competition and How to Detect It
Detection criteria

 2009 Communication on Promoting of Good Governance in Tax 
Matters (EC)

 2015 Action Plan in Corporate Taxation (EC)  

 2016 Anti-Tax Avoidance Package (EC)

 2020 Code of Conduct Group 

 2020 Tax Package on Fair and Simple Taxation Supporting the
Recovery Strategy (EC)

 2021 Public Country-by-Country Reporting (Council & EP)

 2021 Communication on Business Taxation for the 21st 
Century (EC)

 2021 Minimum Global Effective Taxation (G7) 



Models of Harmful Tax Practices

The Lowering of Corporate Tax Rates

 In general, states lower their statutory rates for two main 
reasons:
 to attract potential investors
 to compensate the expected or actual losses occurred from 

the lowering of tax rates by other jurisdictions

 MSs reached coordination in many fields, but here the driving 
forces are unilateralism and competition

 It becomes ‘harmful’ where the alteration of ‘normal’ allocation 
of resources is excessive (for the economists to decide) -> the 
whole tax structure has to be considered

 From the 1990s, it is possible to observe a clear downward 
pattern: EU average was 38% in 1995, 24.2% in 2018

 It is important to address the tax base 



Models of Harmful Tax Practices

Patent Boxes

 Incentives that entitle the company to a reduction of the tax 
burden on intellectual property (exemption or notional 
deduction of qualifying income)

 In theory, a good instrument to support private research, but it 
is necessary that only ‘internally produced’ patents fall within it

 In practice, ineffective because granted at the end of the 
research process and often regardless of any ‘real activity’ or 
who developed it
 IP assets are easily transferable and therefore often patent boxes 

becomes just an instrument to attract capital
 trademarks have been heavily criticized



Models of Harmful Tax Practices

Shell Companies

 A lot of linguistic confusion and no legal definition under EU 
Law: “A paper company, shell company or money box 
company, i.e. a company which has complied only with the 
bare essentials for organization and registration in a particular 
country. The actual commercial activities are carried out in 
another country” (definition OECD)

 Not illegal per se but when misused, especially where used as 
part of artificial arrangements (tax residence, treaty abuse, 
etc.)

 Three types:
 anonymous companies: difficult to trace who is in effective control
 letterbox companies: no physical facilities or infrastructure
 special purpose entities: group financing or holding activities



Models of Harmful Tax Practices

Notional Interest Deduction 

 Aimed at stimulating the use of equity by rendering it neutral 
in respect to debt

 Fictious allowance (deduction of fictious interest) being 
deductible from the taxable income

 Main weak points:
 proportionality (huge advantage)
 incentivize the move of equity rather than its creation
 cascade effect caused by “circular” equity injections within the 

group
 it may result in a loss that is carriable-forward 



Models of Harmful Tax Practices

Foreign Source Income Exemption Regimes   

 In general, they enhance the attractiveness of a jurisdiction as 
a holding companies location

 Also known as participation exemptions, they exempt certain 
types of financial incomes from taxation

 They are recommendable where prevent double taxation, but 
harmful where create situations of double non-taxation (e.g., 
broad definition of income excluded from taxation)

Special Economic Zones (trade, industrial parks, etc.)

 Delimited areas where special tax and administrative policies 
are applied

 Intended to offset structural disadvantages, but likely to 
distort competition   



Models of Harmful Tax Practices

Tax Rulings

 Although there are some trends, there is not such a thing as 
‘the’ system of ‘tax rulings’ within the EU

 Different types of rulings exist:
 advance tax rulings
 advance pricing agreements
 other ‘tax arrangements’

 Fiscal state aid investigations EC and judgements (recent case 
Engie Global LNG Holding/Commission)



General Recommendations

Legal and Political Basis to Counter Harmful Tax Competition

 Subsidiarity principle for EU MSs

 Prevention of tax measures that could damage the Single 
Market and, ultimately, European cohesion

 The ambitious plans of the von der Leyen Presidency for the 
period 2019-2024 are strictly related to taxation



General Recommendations

Some proposals for a post-pandemic sustainable taxation within 
the EU

 Wider use of article 116 TFEU to counter market distortions –
as a complementary tool?

 Wider reliance on state aid rules – consensus within Member 
States on the EC’s actions?

 Rethinking business taxation in a global and digital economy –
initiatives on reform of corporate taxation (CCCTB?, BEFIT?, 
residual profit allocation by income?, destination-based cash 
flow tax?, minimum effective taxation at global level?) 

 Special and urgent attention for the impact of digitalization –
more uniform tax rules across MSs



General Recommendations

Some proposals for a post-pandemic sustainable taxation within 
the EU

 Enhancing administrative capacity and cooperation, common 
supervision and advice – administrative tool 

 Enhancing and monitoring transparency of tax rulings
 procedural transparency
 anonymized public availability
 system of central monitoring (for the in 2015 adopted 

Directive on the Exchange of Information of Cross-Border 
Tax Rulings)

 Providing guidance on cooperative compliance programmes in 
order to enhance tax certainty – soft law instrument on EU 
level with basic rights and obligations within the Taxpayer’s 
Code or the publication of guidelines on the procedural aspects 
of cooperative compliance programmes?
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